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and governed by laws passed by the state legislature (the Knesset). By law, the
ate cedes authority to rabbinic courts to decide matters of “personal status”—
"ar;iage and divorce—in accordance with din torak (the law of the Torah).? By
w, the state acknowledges the authority of the Rabbinate to engage in “activi-
es aimed at bringing the public closer to the values of Torah.”* Applying Torah

ws and Torah values incorporated into Israeli statutory laws, rabbinic judges

n

Women, Divorce, and Mamzer Status

in the State of Israel an declare a Jewish child a mamzer, and the Rabbinate, in coordination with
e rabbinic judges, can keep track of those mamszerim (pl. of mamzer), as well
«other persons deemed ineligible to marry, creating a blacklist of untouchables
d making the very ancient taboo of mamzer a real fact of the modern life in
e State of Israel. Worried that her child might be placed on the state-backed
acklist, my client wondered—should she abort the baby? Two out of three rab-
s with whorn she consulted said “yes.”

Susan Weiss

“If someone wants to understand and feel how horrible is the fate of th
mamzer in. the eyes of our sages and how his suffering is unbearable, it i
enough to consider the Aalakha as it is set forth in the Shulkhan Aruch

: "This chapter explores the way Israel has responded to the mamzer taboo. It
(Yoreh Deah, Siman 26s, Seif 4). There it is written that, in contradistinc

ows that the state has promulgated laws, published regulations, set up black-
tion to the newborn male child for whom it is our custom to beseech [th

ts, and established special tribunals that have reified the troubling prohibition,
Lord] to have mercy on him and to pray for his survival and long life, w '

gitimating it and keeping it very much alive. This chapter demystifies the so-

i he m i i Weitzman . . .. .
do not say this prayer for the mamzer!” —judge Zvi Weitzman, Kfar Sav al construction of mamzer, explaining how it is a man-made idea that has

Family Court, 2012 {rejecting a woman’s petition for paternity and chil hanged over time. [ describe the place of the mamzer taboo under contem-
support).! érary Israeli law and expose how Israel’s elaborate system of addressing
lamzer enables the taboo and its accompanying rules to seed disorder, to delay
igmatization rather than avoid it, to sustain a discriminatory divorce regime,
nd to symbolize the dangers that the rabbis imagine threaten the Jewish
eople. I suggest that the presumptions adopted by the state through legislation

ameliorate the problem of the mamzer are “weak” fictions that do not do

SOMETIME IN 1989, a client informed me that she was pregnant. Though :
fetus was perfectly healthy and the client very much wanted the baby, new:
the pregnancy was the source of great distress. For the past seven years:s
had been trying unsuccessfully to obtain a Jewish bill of divorce, a gez, fro_rh
husband. The husband was not the baby’s father. This meant that the fet
would be a mamzer according to Jewish law~—which is also the law of the,.

stice for innocent children. And I conclude by calling for the state to repeal
regulations, legislations, courts, and blacklists that perpetuate the notion of

in Israel with respect to marriage and divorce.? A mamzer is a child conceived
a relationship between a married woman and a man who is not her husbar . .

) ) o : Mamzer, a Social Construction
regardless of whether the husband is a convict, missing, held hostage, un
scious, or refuses to divorce his wife unless he receives a king’s ransomn. I
father of the fetus is not the mother’s lawful husband, the state, through its ra

binic courts and the institution known as the “Chief Rabbinate,” will ostrac

he State of Israel takes the legal concept of mamzer seriously—supporting a
acklists of mamzerim (section 114), establishing special rabbinic tribunals that
judicate if a person is a mamzer (section 118); passing laws meant to limit the
the child and his progeny for all generations, prohibiting them from marryin rumber of mamzerim (section 11¢); and issuing circulars and regulations—all
fellow Jew unless that Jew is also a mnamzer or a convert.

I Israel, rabbinic courts and the Council of the Chief Rabbinate {hencefor

“Rabbinate”) are part of the state’s legal apparatus. Both are financed by the st

which are meant to make sure that mamzerim do not marry non-marmzerim.
For Israel citizens, mamzer is not an irrational, antediluvian taboo. It is a nor-

mative, taken-for-granted, commonsensical institution grounded in revered
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texts and traditions, as well as in state laws and regulations. It just is, covere: Jar assembiies in the ancient world. . . . Eligibility for membership in the
a sacred, legal, symbolic, and complex canopy of legitimation, and it app Assembly seems to have been rantamount to eligibiliey for full citizenship.?

immutable: “[Als if [it] were something else other than a human product—;

1 25

as . . . [the] result of cosmic laws, or manifestations of divine wil hus, the plain reading of the biblical text in Deuteronomy suggests that the rule

arring mamzer from the Assembly of the Lord refers to a type of person or

CONSTRUCTION OF MAMZER STATUS IN THE BISLE thnic group ineligible for citizenship in the Israelite policy. It’s about preventing

AND RABBINICAL LITERATURE i oreigners or persons of other liminal status from owning land, conducting busi-
However, the stigma of mamzer is 7oz, in fact, written in stone. Rather, it i esses, or having a say in how the polity operates. In a similar vein, the next
entence in the Bible states that “no Ammonite or Moabite or any of their de-

cendants may enter the Assembly of the LORD.”

idea that has changed over time, 2 man-made social construction that is, th
retically at least, in the hands of Israeli society to want or to will away,
parameters of mamzer have adjusted over the millennia—as reflected i
Bible, the Mishnah, and the codices.

In the Bible it is written that “No mamzer shall be admitted into the Congr

gation of the LORD.”® Rabbinic authorities have historically referred to this: pa

In other words, in the Bible, the mamzer rule would appear to be the attempt
guard against dangerous foreign elements infiltrating the external cohesive
undaries of the Israeli body politic. It is not about ordering the inzernal bound-

es that distinguish different sects of Jews or that define sexual conduct and
sage as proof text in support of the idea that a “mamzer” is the child of a forbid, nores of Jewish men, punishing dangerous infractions to those boundaries. In-

union who is not permitted to marry a fellow Jew. But Biblical scholars d, sexual conduct is monitored under other passages in the Bible where

qUCStiOﬂQd thiS deﬁnition in thc Blbhcai confext, FOI’ CXamplﬁ, }effrcy Tl ringements are punishcd directly by death or eXCommunication’ not indi_

ectly by imposing taboos on innocent children? Asitis written, with regard to
dultery: “If a man is found lying with another man’s wife, both of them—the

man and the woman with whom he lay—shall die. Thus you will sweep away
10

the author of the yps commentary to Deuteronorny, argues that there is “no’
dence that the term [mamzers] refers to a bastard.” He writes:

The meaning of Hebrew mamzer is not certain. Derivation from a root

m-z-1, “rot,” has been suggested. There is no evidence that the term refers vil from Tsrael.
to a bastard, a child born out of wedlock. Talmudic exegesis holds that it By late antiquity, rabbinic literature uses the term mamzer not to refer to un-
' esirable foreigners who wanted to join the Israelite polity, but to 2 taboo imposed
0 children who are the product of “forbidden unions.” Scholars note that dife
rent Jewish'! sects from the Second Temple period may have had different opin-

ons about what type of forbidden sexual unions would result in the mamzer

refers to the offspring of incestuous or adulterous intercourse. The Sep-
tuagint and Targum Jonathan understand the terms as referring to the
offspring of a prostitute, while others take it as a term for foreigners or

the name of a particular foreign nation.”

tigma.'? ft is possible to discern a glimpse of these different opinions in the dia-
crics set forth in Mishnah Yevamor, chapters 4—7. One opinion related in Mish-
ah Yev. 4:13 is that of R. Akiva. For him, mamzer is the child of a union with
relative with whom cohabitation is forbidden by a biblical commandment that
égins with the words: “thou shalt not lie” This reading would confine the

amzer stigma to children born of sexual relations with a “consanguine,” or

Tigay also claims that the term “Congregation (kahal) of the Lord” refers to
national governing assembly of Israelites, not to the rite of matrimony. He
plains that “assembly” is a more suitable translation for the Hebrew word kah
than the yps’s term “congregation.” Hence the Biblical rule barring certain p
ple from entering the Assembly of the Lord is about who is entitled to citize

! 1 1 arry, states: . : : :
ship, not who is entitled to marry. He § lood relative, such as a mother or sister. Adulterous relations or sexual relations

ith a person who is not related by blood but only by “affinity”~an in-law, for
ample—would not be included in Akiva’s category.”®

- A second optnion in the same Mishnah is that of R. Shimon FMaTimni. He
uintains that mamzer is a child born of a union that carries the punishment of

faret in the Bible—excommunication or death at the hands of God. T'his has

been interoreted as meanine children harn af 277 cevnial 1ininne farhiddan in the

[The term %£akal] refers to the national governing assembly of the Isra
ites, that is, the entire people, of all the adult males, meeting in a plenary
session, and perhaps sometime to their representatives acting as an execu-
tive committee. This Assembly convenes to conduct public business such
as war, crowning a king, adjudicating legal cases, distribution of land, and

worship. ... This Assembly seems to have been of a type similar to popus
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Bible—whether of adulterous relations or incestuous ones, be they consangu In his “Guide for the Perplexed,” Maimonides rationalized the mamzer ta-

or affinal. A third opinion in the same Mishnah is accredited to R. Yehosh With regard to forbidden relations with relatives, including in-laws, Mai-
According to him, mamzer is a child born of unions that carry the punishm onides explained that such relatives were very accessible and thus a source of

temptation. Clear lines had to be drawn to govern proper sexual activity and to
129

of death. This would limit the mamzer stigma to children born of relations wi

17

Y ap 15 - . . , « )
another man’s wife,” in particular the wife of one’s father,’® or one’s son;" o rculcate a sense of “chastity.

a child born to a man who has had licenticus relations with a mother and dau, ‘Regarding adultery, Maimonides explained that the taboo guarded against

ter at the same time.' Still another opinion stated in Mishnah Yev. 7:5 sugg this “horrible act” that is “universally condemned,” as well as ensured the purity

that some Jews may have considered a child born to an Israelite woman an f the “seed” of the Jewish people:
) o . s ) .
e a mamzer.”” Yet another ruling, reflected in Mishnah Yev. 412, sta e .
gentile to' b ) . & i o 4 s In order to create a horror of illicit marriages, a bastard was not allowed
that a child is also a mamzer if born to a man and his prohibited ex-wife, or :
b terind fo b e in 2 levi to marry an Israelite woman . . . the adulterer and the aduleeress were thus
an and his ex-sister-in-law who he manumitted in a levirate ceremony. . . . . ..
man an 5 = . - HHanh - ¥ ‘taught that by their act they bring upon their seed irreparable injury. In
Just as different sects in late antiquity disagreed on definitions of mamze . . . o
; ' . . every language and in every nation the issue of licentious conduct has a
so too did they disagree about punishment. Bar Ilan describes the Qumran s . . .
f o the S 1 cerbans £ b bad name; the Law therefore raises the name of the Israelites by keeping

ing mamzerim from entering the Sanctuary and perhaps from the s : .
as barring J Y periap ’ them free from the admixture of bastards.?

itself.?! Some Jews compared mamzerim with lepers and forbade them from
tering Jerusalem, learning Torah, or inheriting;zz others marked mamzerim abbi Karo called on the mamzer taboo to buttress the mandate of religious au-
ways that made them ;eadﬂy recognizabie—by paintin g their graves a nd house {borities to oversee mar riage and diVOrCC, warning that secular officials—increas-
with white plaster,? or by shaving their heads in a circle so that their hair coul ngly involved in the_conduct of marriages and divorces*—could not be expected
o handle Jewish marriages and divorces in ways that would protect against the

aboo: “Anyone who is not an expert in matters of divorce and betrothal should

not grow back.?

However construed and however punished, the notion of mamzer in]
antiquity appears to have been fluid—a matter of debate, change, and sot t deal with such issues, since it easy to err and thus to allow for abominations
construction. In addition, mamzer may indeed have been a way that differ hich may lead to mamzerim.”*
sects of Jews distinguished among themselves. While biblical mamzer rule “'Thus, in the Middle Ages, the mamzer taboo regulated the sexual activity of
ews, keeping the patriarchal unit intact with Jewish men in control and Jewish

women under their thumb, making sure that the internal borders between Jews

created boundaries that set apart foreigners from members of the Israelite po
ity, Mishnaic mamzer rules created boundaries that set apart one group of Jew.
from the other. were clear. Few married women probably had the courage or economic indepen-
In the middle ages, codifiers of Jewish law resolved the Mishnaic debate ence to leave a failed marriage, let alone enter into adulterous relations that
might result in a stigmatized child. If a wife were unfaithful, or simply out of
avor with her husband, he could wield the taboo to discredit her and her chil-
ren. With the mamzer taboo codified, Jewish men were given a powerful tool

with which to control the sexual lives of their wives. And just as the taboo

garding mamzer. Rabbi Moses Ben Maimon (1135-1204) and Rabbi Yoseph Kax
(1488-1575) agreed that the mamzer stigma applied to children born of 2l unio
that were forbidden in the Bible, whether adulterous or incestuous, including chil
dren born of refations entered into under duress or rape, that is, without spe:c_iﬁ
intent to commit adultery or incest, but not to children born of relations wi onsolidated the power of men over their wives, so too did it consolidate the

menstruating women.” What's more, the codifiers gave broad discretion to h ower of rabbinic authorities over marriage and divorce.

bands to impose the mamzer taboo or to ignore it. On one hand, they held th
MAMZER, AS CONSTRUCTED IN THE CONTEMPORARY JEWISH STATE

a husband could deem his child a mamzer simply by declaring that the child wa :
The modern state of Israel could have discarded mamzer as an ancient, religious

not his {din yakir).® On the other hand, they ruled that a husband could discred:
any claim made by his Wifc,ﬂ or anyone else, regarding the child’s patcrni[y. aboo that was not WOI’thY of inclusion in its legal repertoire. Instead, the state
mbraced the taboo when it adopted the “millet” (religious community) system

{ the Ottoman Empire as the law of the land.?* Under the millet system the

lying on the marital paternity presumption that most of a wife’s sexual activil
must. statisticallv. have been with her husband.?®
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declare are, or may be, mamzerim. Referred to euphemistically as a “list of those

prevented from marrying,” the list can, at any given time, contain the names of

governing body rejects the notion of one “territorially” bound law for all pers
under its jurisdiction. Instead, the state delegates authority to religious comm

ties and their clerics to determine marriage, divorce, and personal status acco gentiles, converts, adulteresses, married persons masquerading as singles, as well

ing to their respective religious rules. From the establishment of the s as mamzerim.*

. Before 1951, there was no official, state-sponsored blacklist. Information re-
garding persons "unfit to marry” was gleaned informally, often from persons
bearing ill tidings in response to marriage announcements placed by the state in
Jocal newspapers. In 1951, the Ministry of Religious Affairs directed marriage
registrars to keep “special notebooks” that would include the names of persons

suspected of being unfit to marry, from whatever source derived.2 In 1954, the

between 1948 and 1971, Israel formally rendered such power onto fourteen
gious millets and their clerics.* All the dlerics of those recognized millets
male, and they impose religious rules on the men and women who appear befo
them without regard to the religious sensibilities of those persons. Israel does’
recognize marriages conducted within its territory between persons of differ
millets (intermarriages), nor will it recognize marriages officiated by clerics ]
' ministry took responsibility for the administration of those notebooks. By 1976,
2,218 persons were on the blacklist.

unrecognized millets.” _

With regard to Israeli Jews, the state has promulgated laws that spec1ﬁcall
“> In 1976, State Attorney General Aharon Barak (later president of the Supreme
Court) decided to review the legality of the Iist. Did rabbinic courts have author-
ty to keep such lists? And if so, were the lists being managed in a manner con-

authorize rabbinic judges to apply din zorah religious rules®® (also referre
often as kalakhah or Jewish law). According to din torah, a Jewish woman remy
married until her Jewish husband agrees to deliver a gez to her of his own::
: sistent with due process? In an internal memo referred to as Directive 6.4501,
Barak proclaimed that since rabbis had jurisdiction to determine who is able to
marty in accordance with din torah, they also had, ipso facto, the authority to
prevent persons from circumventing din torah and hence were entitled to keep
the blacklist. With respect to due process, he adjured the marriage registrars to
refrain from putting a person on the blacklist if that person had not requested a
marriage license. The rabbis and their emissaries, Barak explained, must not act

will 3 A forced divorce is invalid.?® If a husband is missing, incapacitated, or
ply refuses to deliver a get, his wife remains anchored to her failed marzi
indefinitely, an agunah. If an agunah has a relationship with a man who isn
her husband while waiting for a get, any child born of that union is a mamze
So are children born of any “forbidden relations” set forth in the Bible, wheth
conceived intentionally or as a result of rape (except a child conceived durir
the forbidden menstruating period). Thus, in the state of Israc today, a mamz :
and a mamzer's progeny forever cannot marry a fellow Jew unless the intende as if they were the police: “Moreover, the authority of the Marnage Registrar arises
only when a person requests to register a [future] marriage. If there is no such
request, there is no authority. The status of the Marriage Registers is not the same
as the status of the Police who collects information about potential criminals.”*

By 1989, 8,379 persons were on the list. Despite Barak’s adjurations, it con-
ained third parties who had never appeared before a marriage registrar or rab-
binic court for any purpose, including children. The ombudsman called for
eform. In 1994, 5,200 persons were on the list. Determined to lower that num-
ber, mx Shimon Shitrit and Chief Rabbi Bakshi-Doron pared the list down to
00, eliminating children and third parties. At the same time, they recommended
that no persons be placed on the blacklist without a full hearing or without a fi-
al determination as to their status. Their recommendations were not adopted.*®

partner is another mamzer or a convert.”® In contrast, a child born to a mar
man who had an adulterous relationship with a single Jewish woman is.
similarly assigned the status of mamzer and is not condemned by din torah
by Israeli law.

In addition to deferring to rabbinic courts in the matter of mamzer, the s
sustains the construction of the taboo in a variety of ways through its civil cour
[aws, and public offices. The state Attorney General’s Office has acknowledgy
the right—indeed the obligation~—of rabbinic judges to determine if a perso
a mamzer.*” Submitting to the general provisions of the Chief Rabbinate La
the state has allowed the Rabbinate to issue regulations that permit marria
registrars to ferret out mamzerim from among persons requesting marri
licenses. Both the Attorney General’s Office and the Chief Rabbinate have joine
forces to ser up spectal tribunals that conduct trials to establish if a child

In 2003, the Ministry of Religious Affairs issued a circular outlining how mar-
iage registrars should go about collecting and evaluating information regarding
mamzer. The Knesset has passed a variety of civil-laws meant to mitigate, ersons applying for a marriage license. The circular gave broad authority to reg-
strars: to question applicants;*® to examine witnesses;"” to engage in independent

inquiry regarding written evidence;* to withhold the right of a person to marry

harsh results of the taboo, but instead entrench it. Most disturbingly, the Ra
binate maintains a “blacklist” that includes the names of persons who the rabb
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if the applicant was already on the blacklist,” or should be on the blacklist.®¢ tal paternity presumption. According to section 22 of the Population Registra-

tion Law of 1964, a child born within 300 days (ten months) of his mother’s divorce
must be registered as the child of his motber’s ex-husband. Paternity cannot be

2009, the blacklist had burgeoned to 4,334 persons. This included 93 mamzerim

In 2013, the state controller reported that the blacklist had included 4,865 per.

52

sons as of March 2011, and 5,397 persons as of August of 2012. rtributed to anyone else except by court order. According 1o section 28 () of

In 2003, at the same time the Ministry of Religious Affairs published £he ot the Genetics Testing Law of 2008, a court cannot order a paternity test without

cular defining the scope of the power of marriage registrars, the High Rabbi first receiving the expert opinion of the chief rabbis that such test would not

Court asked to convene a special committee with the Justice Department t aise the specter of mamzer. If mamzer is suspected, testing is not permitted ex-

tablish directives on how to deal with mamzer children. Could a marriage reg: cept in matters of “life and death, or serious, irreversible disabifity.”

istrar who established that a person is a mamzer also place that person’s child

the blacklist? If a rabbinic judge suspected that a pregnant litigant had com

] : Mamzer in israel, a System at War with ltself
ted adultery, could he put her unborn child on the list? In both cases the mi yst

nor had not asked to marry or divorce and, as such, the matter was not directl n the modern state of Israel, the mamzer taboo operates within a social arena

within the jurisdiction of the rabbinic courts. If it were permissible to black: that Mary Douglas might refer to as “a social system at war with itself;”% or that

List a child, what were the procedures for doing so? On December 23, 2003
53

Berger and Luckmann would refer t as a “universe” that is looking “strange and

special committee made up of nine men™ issued two and a half pages of direc

uninhabitable.”® Drawing on twenty-eight cases brought, hesitatingly and sur-
tives titled “Procedural Guidelines for the Ineligible for Marriage.”™* Desp reptitiously, to the attention of the Center for Women'’s Justice (cwy) by mamzerim
or their mothers, as well as published decisions, I posit that the embrace of the
marnzer taboo by the state has seeded rmoral disorder and abdication of familial
.' sponsibilities; has punished innocent children for fabricated sins, delaying their

stigmatization but not preventing it; has buttressed what has become the keystone

the exhortations of Barak to limit the blacklist to persons who requeste
marriage license, the guidelines took for granted that rabbinic courts had
thority to conduct trials regarding children. Asserting laconically in a way th:
echoed Barak’s general acceptance of the blacklist in his 1976 directives,’th

committee announced that such authority arose from the rabbis’ power to decil of the state’s gendered and discriminatory marriage and divoree regime; and has

who can marry.”® Though lamenting the awful plight of the mamazer, the com exacerbated the great symbolic weight still given to the taboo as somehow protect-

mittee proclaimed that sometimes a rabbinic court had “no choice” but to decids ing the threatened boundarnies of the Jewish people from dangerous infiltrators.

such marters.?

The 2003 guidelines outlined the procedures for determining whether a chil DISORDER: LEGAL INCONSISTENCIES IN ISRAELI POLICIES

is a mamzer. They required that a separate file be opened; a special tribunal b In Israel today, the mamzer taboo is not instrumental in guiding Israelis toward

convened; an attorney from the Social Welfare Office be present at all hearing “proper” sexual mores or familial responsibilities. Disorder prevails. The raboo

to protect the “best interests” of the child; a determination of legitimacy be fin does not prevent women from having extramarital sex. Nor does it prevent “in-
and not subject to appeal, whereas a determination of mamzer could be appealed, cestuous” sexual refations between relatives. Rather, the taboo confounds the

and, if affirmed, reopened when the minor reached majority.”” In the guidelin proper order of things, sometimes allowing men to escape their responsibilities
to support their children and, at other times, preventing them from having any

:c_ontact with their biological children.

the committee also clarified that if the state waited tiil a child reached majorig
to conduct a trial, important evidence might be lost,™ and authorized the soci
welfare officers to collect such evidence. All this, it proclaimed, to protect the be: If a Jewish woman in Israel has had an extramarital relationship, and if she

interests of the child while at the same time protecting the “interests of-th
59

and her husband agree to stay married, her marriage will remain intact and the

public” from unwittingly marrying a marnzer. taboo will not be imposed on her children. Her children—and by implication

In addition to blacklists, regulations, and tribunals that allow rabbinic civil her own sexual activities—will be “legitimated” by the marital paternity pre-

servants to hunt out mamzerim of all ages, the Knesset has passed civil legisl sumption. This assumes, of course, that her lover, the child’s biological father,

tion that further ensconces the taboo even as it attempts to limit the number; makes no claims to paternity or connection with the child. In such cases, the

persons declared mamzer. These laws incorporate the spirit of the din torah m taboo and paternity presumption will not have prevented extramarital sex but
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instead will have exonerated it. Sunilarly, if an unhappy Jewish wife wants a d s not proof of paternity,” and second, because such estranged husbands or ex-

vorce from her Israeli husband, she is free to physically leave him and engage i husbands can defend against a support claim simpiy by denying paternity and
extramarital sex while waiting for a get if her religious conscience permits he thus raising the specter of the mamzer taboo. This would cause the mother to
to do so. So long as she has no children, the state will not punish her activities. I immediately withdraw her claim. Mothers will similarly hesitate to sue biologi-
this situation too, the taboo will not prevent extramarital sex, though it coul cal fathers for support. Like an estranged husband or ex-husband, the biological
very well encourage the use of birth control. It may also provide, as describe; father can avoid responsibility by denying paternity and wielding the threat of
the taboo. Moreover, he can invoke the Genetics Testing Law of 2008 to prevent

y definitive proof that he is indeed the father.

above, an incentive for an abortion—entered into with the blessing of rabbis.

The taboo is ineffectual in preventing incestuous relations, whether the con
sanguine type or affinal type. It would appear obvious that the taboo will no A case brought by a mother before the Kfar Sava Family Court illustrates the
prevent malevolent fathers or brothers from foreing incestuous sexual refation upport conundrum well. A judge dismissed a mother’s petition for child support
on their vulnerable daughters or sisters. Nor will it prevent relations with distan brought against a child’s alleged biological father and noz against her ex-husband.
relatives or in-laws. Most people are unaware that the taboo applies at all in suc he judge held that the best interest of the child was to deny presentation of any
cases. Today, most states outside of Israel allow marriages between distant bloo evidence that might link the child to the defendant. Quoting the din torah opin-
ion: of Chief Rabbt Amar that the judge himself had solicited, the court ruled that

a civil court support obligation would be dispositive proof of the defendant’s pa-

relatives and in-laws.*? Aunts may marry nephews, just as uncles may marr
nieces. Men may marry the widows or ex-wives of their brothers. They may als
marry the sisters of their ex-wives. : ternity and would result in the stigmatization of the child. Thus, despite acknowl-
In contrast to the modern latitude and freedoms with respect to relations witl edging the clear adverse economic consequences to the single mother of two, the
distant relatives, din torah law is not only out-dated, it is also not rational to th judge rejected the petition for support. He wanted to avoid the mamzer stigma,
modern mind. Under din torah rules, 2 man must marry his brother’s widow; ]
his brother died without children.® But he is prohibited from marrying her if hi

brother died with children.® He is also prohibited from marrying his ex-wife

literally at all costs. In defense of this position, the judge cited the wisdom of the
Shulkan Aruch quoted in the epigraph to this chapter that suggests that a mamzer
is berter off dead. The judge rationalized that the child was deing well enough:

sister, but only if his ex-wife is still alive.® Thus, in Israel today, children born t .

¥ . . ) L ¥ ) S The bottom line in the case at hand . . . is that the child before us is being

a man who has had sexual relations with his brother’s widow or with his ex . . .

) . . . . . g nurtured, well taken care of, and is socially adept. And so it appears, on

sister-law under prohibited din torah circumstances will be blacklisted and os . ey ) . . .

. \ . ) . . . the face of things, that despite his mother’s economic difficulties, she is able

tracized by the state’s Chief Rabbinate, rabbinic courts, and marriage registrar 1 ,

. . ) . through her resourcefulness, conduct, and by girding her loins, and per-

In one case brought to the attention of cwy, an Israeli rabbi actually married ; , . . , i ,

. ’ . . . haps also with the good help of friends and family, to raise a child who is

man and his ex-sister-in-law. When the rabbi asked them if they were related . . . ) . ) .

. A . ) the source of pride and joy, without anything substantial lacking from his

they (correctly) said, no. Only many years later did the rabbi discover his errg J s 68
everyday needs.

By thar time the couple had numerous children, all mamzerim. Though cw ey

could not corroborate whether the children had actually made the blacklist, it ha In another difficult case, a Jerusalem family court judge rejected a man’s pe-

confirmed that the rabbi who performed the wedding informed the parents o tition for visitation rights with a child over whom he claimed paternity. Fearing

his mistake and of the resulting, devastating consequences. the mamzer stigma, the judge refused to allow the father to introduce any evi-

Moreover, and perhaps most importantly, the taboo confounds the proper or. dence that might prove paternity. Referring to the Genetic Testing Law, the judge

dering of responsibilities between family members. Because of the taboo, chil held that, the “legislature has taken away any discretion of the court and placed

dren are denied child support and are kept from knowing who their fathers are,t

the halakhic status of the minor as its single priority.”®

and men are denied contact with their children. From my experience, if a woman A Tel Aviv family court similarly refused to accept a man’s paternity claim in

is divorced or estranged from her husband, she will not sue him to support some the case of a child who was calling two men “bba.”’® Intent on avoiding the
one else’s biological child. It does not matter that the state has registered the chil mamzer taboo but unable to ignore the fact that the child had been conceived

as his under the Population Registration Law of 1965. First, because registratio when the petitioner had been living with the mother and was being raised by
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him, the judge declared the petitioner to be the “psychological parent” of the chil
but not the child’s biological father. The father appealed. In August 2012, the T}

ors, health-care professionals, population registrars, rabbinic court officials, im-
migration officers, and often the child himself or herself. The registered father
Aviv District Court accepted the appeal. Not only did the district court awar may not even know that the state has registered the child as his in the Population

paternity to the petitioner, it also ordered the Population Registrar to register h Registry. Most often the child’s family will ignore registration and refer to the

as the child’s biological father. Taking express issue with the state’s way of h child by the biological father’s surname for most purposes, requiring awkward

3 &€

dling mamzer cases and noting the implicit human rights violations, the judg maneuvering when official purposes reveal the child’s “true/false” identity. Other

held that the family courts must separate civil law from din torah rule. He rul a (hidden) mamzer will participate all his life in the lie, waiting anxiously
that if a family court determines by a preponderance of the evidence thatam - or it to be revealed. '

is the biological parent, this does not mean that a rabbinic court must simnil - Rivkah Lubitch, a rabbinic zoener (advocate or pleader) who conducted many
rule. Arguably, the standard of proof under din torah to construct a mamze onversations with mamzerim and their famaly members, describes the feelings

different and much greater than the standard necessary o prove paternity. An f grief and anxiety that this lic engenders in the people forced to take part in it.
They live on edge, waiting for the lie to be uncovered and for the stigma, which

they know to be “true,” to erupt.” Unveiling of the lie and eruption of the stigrna
ney p 4 P g

most interestingly, the court underscored the disorder and chaos that reigned
the life of a child who called two men “abba.” Quoting the expert psychologis
who had implored the court to “establish certainty” and to “make order,” the cour an occur when a rabbinic court has “no choice” but to examine the facts. This

wrote: “The most important thing to do here is to ‘make order’ in the ming
»71

an happen, for example, when a woman is pregnant during the course of a di-
child’s life and to base that order on realistic data. orce and her husband claims that the child is not his. On such occasion, state

abbinic courts have anthority by virtue of the 2003 Procedural Guidelines to sam-
DELAY: COMPLICATIONS RESULTING FROM DELAYED CONFRONTATION mon the mother, the husband, and the suspected father, as well as any other rel-
vant witness, to appear before the “special rabbinic tribunal” and subject all of
them to intense cross-examination, mostly about the mother’s sexual habits. An

ttorney from the state will then appear on behalf of the child and try to perpe-

In addition to seeding disorder, state involvemnent in the mamzer taboo fails:t
protect innocent children from stigmatization. At best, state involvement delay:
stigmatization. At worst, it can exacerbate it.

It is the prevalent assumption that section 22 of the Population Registrat trate more kies or raise more legal fictions and Joopholes to exonerate the suspected
Law of 1964 prevents stigmatization of a child. It is supposed that registering mamzer. For example, there have been cases where the state attorney has sug-
ested that the mother had sex with the Arab gardener because if the biological

ather of the child is a non-Jew, the child is not 2 mamzer.

child as the offspring of his mother’s ex-husband is a modern adaptation of thy
din torah marital paternity presumption, and that such registration and presump

tion are absolute and not subject to rebuttal. Such assumptions are wrong. By law, Unveiling of the lie and eruption of the stigma may also occur at the moment

f birth. If a mother objects to the automatic (false) registration of her child as
ter ex-husband’s, she is precluded by law from listing any other man as the child’s

registration is not legal proof of paternity, just as registration is not irrefutabl
proof of any other facr alleged, such as religion, nationality, or even sex.”? Regis

tration is always open to rebuttal by evidence brought before a court of law. A ather. (Many women are unaware of why they cannot accurately report who the

cording to din torah, the presumption is also rebuttable. In the Kfar Sava ca child’s father is and will adamantly refuse to attribute paternity to their ex-spouse!)

described above, the chief rabbi held that any evidence brought in support of' he registration will be left open, literally marking this child as special and an-
child-maintenance claim would be enough to refure the presumption. ouncing to all with access to the registry that there is a question regarding the
Thus registration of a child under the name of the mother’s ex-husban child’s paternity. If the mother then asks for a marriage license while the child is

provides little protection. Such registration is a lie. And it is a fragile lie held 1 till a minor, the marriage registrar who has easy access to the Population Reg-

place by an even more fragile, and in many ways deceptive, din torah “fiction, try will refer her and the child to the special tribunal to determine who the fa-

The forced paternal registration is a fragile lie because “everybody” know
when the child does not belong to the reputed father, including the child’s mother;
biological father, reputed father, and extended (and not-so-extended) family an

ther is. The special tribunal will then initiate the inquisitorial face-finding and
crogs-examination mandated by the Procedural Guidelines.
Unveiling of the lie and eruption of the stigma are very likely at the moment

friendship circles. Those who know the truth may also include teachers, do a (still hidden) rnamzer appears before the marriage registrar asking for permission
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to marry. At that point the marriage registrar can ask questions, examine p ury the truth once again, until those bureaucrats decide that they have no choice

pers, inspect the Population Registry, and make enough inquiries to reveal tl but to confront the lie at yet another juncture.

lie and raise the specter of mamzer from its long, but temporary, rest. For e “Registration of a child on the name of the ex-husband does not remove

ample, the registrar could summon the person’s registered “father” as witness; e stigma of mamzer. It, at best, delays it, and only in cases where the mother is

the person’s genealogy. The “father” will be hard-pressed to continue perpet; arried.

ing the lie and will in all likelihood refuse to appear. The (still hidden) mamz

would be best to avoid marrying in Israel altogether, even though it is, amo; DISCRIMINATION: AGAINST WOMEN

other things, to ensure this very right to marry that he has been hiding all his 1 addition to seeding disorder and delaying stigmatization, state rabbinic court

;

life. Alternatively, the mamzer can continue to participate in the lie before.th involvement with the mamzer taboo disciplines and punishes women, keeping

marriage registrar, making excuses for why the registered “father” cannot:a em, if you will, in their proper “subordinate” place. The taboo punishes un-

pear and waiting for the lie to be revealed at still another time, perhaps wh faithful wives for their marital transgression but does not similarly punish un-

the mamzer’s child wants to marry—or perhaps when the registered father wr ithful husbands, and it inhibits women from making valid legal claims against

a will disinheriting his “child,” asks a court for a declararory judgment that he

oth ex-husbands and recalcitrant husbands. Mamzer is the ultimate “trump
not the child’s father, or refuses to take part in the “adoption” of “his child”

ard” that men hold against their wives in cases of divorce.
the person who is the child’s biological father, the method preferred by the § - Historically, rabbis have applied the mamzer taboo only to the offspring of
faithful wives, not to the offspring of unfaithful husbands if those hushands

estrict their extramarital relations to single wormen. If a husband has extra-

cial Welfare Office to “correct” the situation. Even if exonerated by the specia
rabbinic tribunal at some juncture, the child is still not safe. Attorney Eddie Wej

legal advisor for the state Social Welfare Office who has represented ma arital relations with a single woman, such sexual activity is not unlawful for-

ication prohibited under the Bible, and, hence, under din torah. It is only
lawful if the Jewish man has relations with a Jewish married women, thus in-
inging on what is effectively the property rights of another Jewish man.”® As
ch, a child born of a Jewish man’s adulterous relationship with a single wornan

mamzerim, informs me that determinations of the special tribunal are ney
final, regulations notwithstanding. The stigma can erupt again, and the lie, now!
hidden by another lie, can be unveiled if new facts are “discovered” by a rabbi_m
court. The tribunal is even authorized to solicit such evidence, including me
cal records, for example.

not stigmatized by the state (nor, for that matter, is it necessarily grounds for

Sometimes registration will create a mamzer where one does not exist in fa ivorce’®),

If a child is conceived afer a divorce bur is born within three hundred days (¢ " Ina recent spate of cases, rabbis called on the taboo not only to punish way-
months) of divorce, the child will still be registered on the name of his mothe ard, adulterous, wives but also to prevent divorced women from breaching their
vorce agreements or from suing to set them aside. The rabbis declared that hus-
bands would not have agreed to the get if they had known that their wives would

ntest or breach their divorce agreements. The rabbis announced that gizzin de-

ex-husband. This requires parents to take legal steps to rebut the false registra:
tion and to prove that the child was premature or conceived immediately sub:
sequent to the get.

Moreover, the marital paternity presumption is of no help at all if a mother livered under such “frandulent” or “mistaken circurnstances””” were void, effec-

tively making mamzerim of the children born to these women after they received
the “mistaken” get. One such holding was rebuked and overturned by Rabbi Di-

chovsky who wondered: “Will we go to such extremes as to establish mamazersut

not married at the time of conception. A child of a man who has had sexual
lations with his daughter, his ex-wife’s sister, or with his brother’s widow when
he is helping take care of his nieces and nephews will not be helped by the pre

Sumption. Aﬂd thCrC 15 O dlsslmuiatlﬂg registration. Thﬁ tabOO 15 fOI'CVCI'. : tatus Of reiigious ﬂlegltlmacy Prevgnting marriage o) ]CWS under If:WiSh law]

even after a woman has had children with another man? . . . It seems to me that
¢ have to separate completely between the arrangement of the ger and all other

In short, the state mandates a lie at the point of birth and registration, appar
ently to try to prevent stigmatization of innocent children for the “sins” of thei

parent.”* And then it authorizes rabbinic bureaucrats to “reveal” that lie at vari matters, as did authorities in the past who were responsible for arranging the

ous junctures of the child’s life or to engage in further lies and fictions to try & get.”™ Notwithstanding Rabbi Dichovsky's objections and express reproach
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regarding the misuse of mamzer by disgruntled ex-husbands, many such deci posal to allow rabbinic courts to declare marriages vord if entered into on the basis

have stood unchallenged and the threat of repealed girtin remains.” A si f mistake: “Courage implies taking risks with one’s own status. But Hacohen’s
threat does not hover over men who breach or challenge divorce agreements. T courage entails inflicting the possible status of mamzerut on the children of
are not only free to breach and challenge, but to even ser the terms for divo omen who rely on these unorthodox approaches. Advising women to take that
In similar spirit, the High Rabbinic Court has called on the mamzer carg sk for their children is not courageous but irresponsible.”®
prevent women from suing their husbands for damages for get refusal in fa
courts. The High Rabbinic Court has held that no rabbinic court should arra,

a get so long as a damage claim is outstanding. Rabbi Hashai warned thai

Rabbinic pleader Rivkah Lubitch calls mamzer the “trump card” that a man
olds over his wife in marrers of divorce.® If not for the threat of mamzer, women
ould dismiss the need for a get and continue on with their normal lives. The
man was forced to give a get under such conditions, “such get is not a getand. namzer taboo is a great inhibiter on women'’s autonomy. Women will not put

eir children at risk, even for the sake of their freedom.

i

children are mamzerim.”® In an analogous case in 2011, Rabbi Amos of th
tanya Court explained: “This is the place to express dissatisfaction with reg

to legal proceedings in the form of ‘damages claims, whose purpose is to fo DANGER: TO THE PURITY OF THE JEWISH PECPLE

- - M M € B . +
husbands to divorce against the laws of the Torah, indirectly and ‘throug lamzer is the conceptual keystone of a rabbinic meaningful order—a nomos—

back door, actions that lead to invalid forced divorces and the surge of mamz 3 that is structured in such a way to keep women subordinate to men.®® This gen-
Dov Frimer, a law professor and prominent Israeli divorce attorney, agrees ered order may be disintegrating, fragmenting, unstable, “a system at war with
self,” more symbolic than diabolic.3 It may be the product of good men trapped

n conceptual apparatuses who are trying to keep their nomos whole and coher-

an academic article written in support of the position that women who fi

age claims are exerting “unlawful compulsion” and putting both their ge

children at risk, he argues: ent,” and not the invention of misogynists who want to dominate and oppress

It must be stressed that the legal and halakhic ramifications of “unlawful jomen. But this gendered order does, nonetheless, result in the subordination of
yomen to men and the discrimination against women in favor of men.® Any
threat to this order of things is said to be “dangerous.” Mamzer and the dangers
t represents are the taboo that anthropologist Mary Douglas mught suggest func-

100 to keep the gendered order in place.¥

compulsion” are extremely severe: the get is void, L.e., the couple is still con-
sidered halakhically martied, even retroactively, and the woman’s subse
quent children from another man would be considered offspring of an

incestuous or adulterous union {mamazerim). These are not consequences
T the spirit of Douglas, I further posit that for the rabbis—and for many Jew-

:,h citizens of the State of Israel—the body of a married Jewish woman is a sym-
ol for the whole of the Jewish people. The mamzer, a child born to a Jewish
woman as a result of a foreign man invading her body, stands for the “polluting”
-_angers that can invade the Jewish people (the “admixture of bastards” in the

ords of Maimonides®) and threaten their physical and spiritual integrity, or

that any responsible rabbinical authority can take lightly.* (Frimer 2012
45—46)

In general, rabbis draw on the taboo to prevent women from putting any typ
pressure on their recalcitrant husbands to deliver a get—lest the get be invalj
woman remarry, and the resulting child a mamzer. Rav Elayashiv (19102
a modern decisor who set the tone for Israeli rabbinic courts, warned rabbins

‘holiness”—that is, damage the “vineyards” of Israel.

judges that using even the slightest force against recaleitrant husbands wo That the rabbis see their job as protecting the integrity of the Jewish people—

result in mamzerim: “All of the ahronim [early rabbinic religious aur_hor_; 5 their holiness—and keeping them separate, apart, and pure is articulated in

hesitated to use force even when the law would aliow for it . . . thus it is ap stonishing clarity in what was, until receatly, the introduction to the website of

priate to follow their opinion and to refrain from applying force since it is lik the rabbinic courts. Chief Rabbi Amar wrote:

to lead to an [invalid] forced divorce and mamzerim” pp”r 4: 164 (1950). .
The taboo is often called into play to deny proposed systemic solutions to By the grace of God, we have been blessed with a legal system that oper-
agunah problem in Israel and abroad. Take, for example, Michael Broyde's threa ates according to the laws of our Aoly Torah, and this is the rabbinic court

ening use of mamzer to support his sweeping dismissal of Aviad HaCohen’s pro systern in the Holy Land, which was founded by our brilliant sages to serve
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the holy people of this land, a system which is incredibly organized and ressed clearly the “danger” that rabbinic courts register at the possibility of the

well managed, and which respects our People and our Land, which was roliferation of mamzerim. Rabbi Yanai wrote:

passed down from our forefathers. All of the People of Israel in this Land

T t, with th liferation of the ph f d
and in the Diaspora can be proud of this court system. It directs the paths- [Tlo my regret, wi ¢ profieration of the phenomenon ot damages

.. ) claims with regard to personal status we are reverting to the “Dark Ages”
and ways of the rabbinic courts and rabbis of Jews wherever they are found 8 P g g

f jurisdictional struggles and . ... Only thas time, th has tak
It 15 a systern that protects the fundamentals of Torah and the purity of O JUIAICHOnA’ SHUggTes and wars Ry s taie, the war has taen on

a more severe shape. .. . Unfortunately, this is not just any battle, but, on

the lineage of our People and its holiness.®! 96

the contrary, it 1s a “World War.
In 2006, a Tel Aviv rabbinic court made the direct connection between th
mamzer taboo and the holiness of the Jewish famnily and purity of the Jewish

people in response to learning that a woman had sued for damages for get re Mamzer, a Religious Concept That Should Have No Israeli Legal Status

fusal in family court. Claiming that they could not arrange a get so long as the

. L _ The “gospel truth” is that mamzer and presurnptions that sustain it should be
wife had sued her husband for damages, the Tel Aviv District Court noted tha

. . . ejected by the State of Israel. A democradc state government dedicated to civil lib-
the very sanctity of the Jewish family was at stake. The court asserted that . Sy . “: .
rties should not be punishing innocent children for the “sins” of their parents,

[olne must leave all matters ancillary to the obligation of a get and its ex- - onducting mamzer trials, maintaining mamzer blacklists, or passing legislation

ecution or enforcement to a rabbinic court. It alone knows how to operate | o that end. It should, instead, be protecting the right of children to support and

in accordance with the halakha and it alone knows how to take into con- o know who their parents are, as well as the r 1ghts of biological fathers to have

sideration the sanctity of the Jewish family and to make sure that the re- ontact with their children. In fact, Israel expressed its commitment to those

lease of a wife into the public sphere will be done without blerish [alluding universal human rights when it signed the v~ Convention on the Rights of

to that which makes the carcass of an animal unkosher and to the the Child. At the very least, the secular arm of the state, including its courts,

mamzer].% should be conducting business without attempting to take into consideration

he din torah, halakhic determinations of its religious arm, the rabbinic courts.

In 2011, 2 Netanya rabbinic court echoed similar sentiments, again in respons This is what the Tel Aviv District Court did when it overturned the family

to a woman who had filed for damages for get refusal in family court: ourt decision that deferred to the taboo to reject a father’s petition for paternity.

This court will do everything in its power not to injure the “vineyard of This is what Judge Weitzman of the Kfar Sava court, the author of the epigraph

Israel” as a result of the delivery of a forced diverce that is void, and whose o0 this chapter, did noz do when he denied a woman child support and quoted

consequences lead to mamzerut and the destruction of the family unit the Shulhan Aruch to back up his decision. The value system and priorities of

which, by itself, causes damage to the vineyard of Israel.® the two courts are not, and should not necessarily be, in sync.

Another member of the thanya tribunal f:xprf:ssed his WOrry about the “prolif EALSE: DIN TORAH PRESUMPTION THAT “MOST FORNICATION QCCURS

WITH THE OWNER/HUSBAND” PROTECTS THE MAMZER
Arguably, the state should also protect children from the harmful stigma of

eration” of the (polluting) damage claims “without restraint™

[Wle are talking about issues that among the most substantive and seri- - ’ . .. . L.
‘ mamzer imposed by religious traditions and its resulting infringements on

ous ones in our personal status laws—the validity of the get, and the pos- . ; . .
. human rights. But neither the secular nor the religious arm of the state does this by

sibility of mamzer. Should this difficult phenomenon expand and proliferate ' ’ _ . ) . :
incorporating the din torah marital paternity presumption that is rebuttable and

without restraint—who cagn imagine what all this will lead to?* - ) ) .
- tantamount to a “fiction” that the rabbis themselves do not believe. The din torah

So powerful were the words written by the Netanya court that they were quoted presumption that “most fornication occurs with the owner/husband (ba'al)"—

in full by Rabbi Shimon Yaakobi, the legal advisor to the rabbinic courts in a - what I bave often referred to more delicately as the “marital paternity presump-

“response” filed with the Israeli Supreme Court.”” The Netanva court also ex tion” but which I will refer to here as the “fornication presumption”—is a legal



Susan Weiss ~ 276 Wormen, Divorce, and Momzer Status — 277

fiction that, paraphrasing Jeremy Bentham (1748-1832), is of no use in the doin ing just that—the fictions and the institutions that propagate those fictions—and

of justice. It is a false statement made with only “partial consciousness” of othing else. A weak legal fiction is like no fiction at all.
falsity and with only the most vague understanding of what use and purpose There are those who argue that the fornication presumption is not rebuttable
is meant to serve. It does not protect children from stigmatization. nd hence advocate a “strong” fiction—unabashedly false—that could protect a
The presumption that “most fornication occurs with the owner/husban

false because even if it were absolutely statistically true that “most fornication

ild from din torah stigmatization by attributing paternity to the husband.
his is the position taken by Judge Shneller of the Tel Aviv District Court, who
curs with the owner/husband,” that truth would not necessarily and conclusivel laimed that even if a family court were to decide that a third party was the
lead to the determination that a particular child is the offspring of a particular, child’s father, this would not rebut the presumption nor in any way compro-
owner/husband. To the extent that the presumption is conclusive, or not subj mise a rabbinic court finding that, for din torah purposes, the husband was the
to rebutal, it is still a false presumption. It is simply false to say that because o hild’s father. Shneller would “split the status” of the child and suggests that

X (most fornications) then Y (the child is the husband’s). A simple blood test

woulg the din torah fornication presumption is only rebuttable by conclusive 100 per-

accurately test paternity. ent proof—that is, beyond any doubt at all, a factual impaossibility but a strong
The rabbis are what Fuller would refer to as only “partially conscious” of t. egal fiction.” This would appear to be also the position taken by Rabbi Aviner,
facr thar the fornication presumption is false since they appear to be equivo th suggests that, according to din torah, microscopes and telescopes cannot

about whether, and to what extent, the presumption is rebuttable.” If the rabbi orove a person to be a mamzer, though Rabbi Mordechai disagrees with him.”
“Indeed it would appear that most rabbis disagree with Shneller’s and R, Avin-

er's strong conceptualization of the fornication presumption. They treat the pre-

were fully conscious that the presumption is false but useful, they would dee
it irrefutable. It would not matter that “because X then Y is false, since Y—th
child is the husband’s—is the outcome desired, and that outcome cannot be ge umption as “weak” and rebuttable, certainly by genetic testing. It would also

butted whether by genetic testing, registration, or circumstantial evidence. Buj ppear that the rabbis would rebut the fornication presumption if the mother her-

elf admitted that the child was not her husband’s or ex-husband’s and such ad-
mission was corroborated by his unequivocal denial of having had sexual relations
with her at the time of conception.” And here, perhaps, lies the rub. The his-
orical origins of the din torah fornication presumption would seem to be with
e aim of protecting a husband’s patriarchal rights to decide whether or not to

ecognize a child as his, and not to protect the child from stigmatization—hence

since the rabbis are only partially conscious that the presumption is false, the
equivocally allow for rebuttal while at the same time claiming to “protect the
presurnption.”

Civil legislation passed by the Isracli legislature is an example of such equiv
caton. Section 22 of the Population Registration Law of 1965 protects the pi
sumption by requiring children born within rea months of a divorce to:be
registered in the names of their mother’s ex-husbands, but at the same time thy the fornication presumption and not @ marital paternity presurmption. This read-
rabbis and courts do not recognize that registration as conclusive. Such regist_' : ing would explain several things—why the presumption is weak; why, even in
he most complicated cases that are resolved, the rabbis will deem a child the hus-

and’s and not the lover’s; and, why, as described above, the taboo is serving a

tion can be rebutted by substantiated petitions to family court for support o
paternity, by genetic testing, and by “information” from whatever source de
rived and brought before the attention of a rabbinic court—even after that courf endered and rabbinic hegemonic order of things rather than justice for an in-
has made a determination that a child is kosher. Similarly, the Genetic Testin ocent child.
Law of 2008 is meant to protect the presumption, but it at the same time can by

refuted by violation of the law itself—undergoing genetic testing. Thus the very TRUE: WE ARE ALL MAMZERIM

passing of the Genetic Testing Law underscores the fact that the presumption i 0 protect innocent children from unfair stigmatization, to make sure children

rebuttable. know who their fathers are and that those fathers support them, to respect the

To the extent that the fornication presumption is rebuttable, the presumption aternity rights of fathers, and to hold the privacy of women in highest regard,
is of no use in protecting a suspected mamzer from stigmatization. Support o -rabbis should reject the notion of mamzer completely. This is essentially what

legislation that buttresses such “weak” legal fictions would appear to be support Rabbi Spitz of the Conservative movement has done by advocating to “render
g g PP pport . P Y g
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mampzerut inoperative” and refusing to consider any evidence of mamzerut. H
declares: “We will give permission to any Jew to marry and will perform the mar
riage of a Jew regardless of the possible sins of his or her parent”1 :

Other policies might emerge from rabbinic leaders. Rabbis could also re
fine the notion of mamzer, eliminating it almost completely, by adopting “stron
fictions that were irrefutable and whose “falseness” the rabbis are fully consciot
of. Rivkah Lubitch has suggested a series of such fictions."™ For example, rabbi
could adopt the presumption that all contemporary Jews fall into the status o
mamzerim—a presumption that is in all likelihood a statistical truth.'® Or the
could presume that we were all conceived though in vitro ferulization and ng,
through sexual intercourse, a prerequisite to mamzerut under din torah.!® [
bitch has also suggested that rabbis could allow Jews to marry “conditionally’
a way that would allow the rabbis to void the marriage retroactively if a mmamze
were suspected. But, as Lubitch notes, this last suggestion would solve the prob
lem for children of adulterous relations but not incestuous ones. :

Whether by rejection or redefinition, there appear to be ways for the rabbin
establishiment to eliminate the stigma of mamzer in a manner that would allo
for the recognition of the paternity of biological fathers if that were indeed the;
din torah will.

The goal of this chapter has been to demystify the stigma of mamzer, unco
its constructed and gendered roots, and to urge the State of Israel to reject all leg
islation, regulations, and courts that support this unfortunate notion and the wit
hunt that it has, perhaps inadvertently, engendered. In this chapter, I have de
scribed the social construction of mamzer and the errors of its embrace by th
State of Israel. I hope that in so doing I have convinced the reader that the state m
cut itself loose of the idea and let mamzer languish in the dustbin of culturg
wrongs—along with female genital mutilation and foot binding, for example,

The state cannot justify the taboo. It serves no reasonable end. Worse, em
bracing the taboo, the state infringes on the human rights of Israeli citizens, me
and women, old and young. It compromises the rights of Jewish women to pr
vacy, property and divorce; it denies Jewish men access to their biological chil
dren; it refuses Jewish children’s requests for support and to know who thei
fathers are; and it punishes innocent children for the “sins” of their parents._"f'
improve the condition of Israeli society as well as the lives of those affected di:
rectly, rabbis would do well to look for ways to redefine mamzer in manners thaf
render it inoperative—perhaps by adopting the empirical fact that, statisticalijf
we are all mamzerim and therefore can marry each other. But until the rabﬁi

figure out what to do about mamzer, the state must take no part in it at all.
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